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Abstract

RESEARCH OBJECTIVE: The main research aim of the article is the analy-
sis of the relations between the conception of the human nature and the main
purposes of the power in the rules of the Constitution of Poland.

THE RESEARCH PROBLEM AND METHODS: The research problem
of the article is how the constitutional conception of the human nature influ-
ences the conception of power and its purposes expressed in the Constitution.
The article presents the legal-constitutional research perspective and is based
on various methods of interpretation of the constitutional rules.

THE PROCESS OF ARGUMENTATION: The article analyses the consti-
tutional conceptions of the human nature, power and its purposes, as well as
their mutual relations.

RESEARCH RESULTS:It seems that the constitutional conception of the hu-
man nature has only partial influence on the rules of the constitution describing
the power and its purposes.

CONCLUSIONS, INNOVATIONS AND RECOMMENDATIONS:
The conception expressed in the preamble of the Constitution describing the
Polish citizens as accepting such fundamental and universal values as truth,
justice, good and beauty is inadequate. It should be removed and these values
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could be introduced to art. 8 along with such value as “wisdom”, as the set of
fundamental values protected by the Constitution.
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INTRODUCTORY REMARKS

The main research aim of the article is to analyse the relations between
the human nature and the power in the rules of the Constitution of
Poland of 1997. The constitutional construction of the rules concern-
ing the organisation of power is very often influenced by the general
conviction about the human nature — should people be regarded as
good or bad. Moreover, such construction should also respond to the
general assumption that the power generally corrupts people who
hold it. These convictions inspired Founding Fathers to introduce to
the Constitution of the USA legal mechanisms of the separation of
power and checks and balances (Matajny, 1985, pp. 165-174). There-
fore, I would like to analyse if the Constitution of Republic of Poland
of 1997 presents some vision of the human nature and if so what
such vision is. I also would like to check the potential influence of
such vision on the constitutional construction of the rules concerning
the organisation of power. This aim is associated with the following
questions: how the rules of the Constitution describe human nature
and power?; what are the relations between the human nature and
the power with its purposes that justify it?

The human nature seems to be broadly described in the preamble
of the Constitution stating that the Polish citizens are equal and truth,
justice, good and beauty are the universal values. According to art. 30-
31, every person possesses the dignity and is free. According to art. 4,
the supreme power shall be vested in the Nation that shall exercise it
through its representatives or directly. The public power is limited,
as the state power it is divided and balanced (art. 10) and the whole
public power is decentralised (art. 15 para. 1). The general purposes
of the Republic of Poland are proclaimed in art. 5: safeguarding the
independence and integrity of territory of Poland, ensuring the hu-
man freedoms and rights, security of the citizens, safeguarding the
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national heritage and ensuring the protection of the natural environ-
ment pursuant to the principles of sustainable development. If such
are purposes of the existence for Republic of Poland, it seems that
an assumption could be made that these general purposes are the
reason for existence of the organs of public power (authority) and
the power on its own in Poland.

It seems that the text of Constitution suggests rather positive vi-
sion of the human nature. The Constitution seems to regard humans
as worthful beings stating that they pose dignity, freedom (liberty)
and are equal. Moreover, Constitution declares such values as truth,
justice, good and beauty as universal, which would mean that they
should somehow influence our way of life. This suggests that the
adequate constitutional conception of power would not provide
limitations and would include mechanisms of a broad participation
in performing the power. However, the constitutional conception of
power does not seem to be influenced by this vision of the human
nature. The purposes of power from art. 5 of the Constitution are only
partially justified by the conception of the human nature presented
in the Constitution. The organisation of power in Poland is based on
the principle of division of power and sovereignty of Nation, and the
latter one has little influence on the ordinary exercising of power.
Therefore, it seems that the constitutional vision of human nature
does not correspond to the rules of the Constitution concerning the
organisation of power.

This article is written from the constitutional-legal research per-
spective based on the interpretation of the rules of the Constitution.
Language-logical, teleological, systematic, judicial and doctrinal (le-
gal literature) methods of the interpretation of the legal rules were
used. It should be emphasised that this article will not contain gen-
eral considerations on what “power”, “truth”, “justice”, “good”, or
“beauty” is, I only want to focus on how we understand such terms
according to the Constitution.

69



70

Tomasz LitwiIN

THE CONCEPTION OF THE HUMAN NATURE
IN THE POLISH CONSTITUTION

The term “human nature” means a group of characteristics that con-
stitutes and determines human identity'. The preamble of the Consti-
tution, which is an integral and normative fragment of the legal text
(Tuleja, 2019, pp. 23-24; Garlicki, Derlatka, 2016, pp. 36-40), states that:

we, the Polish Nation — all citizens of the Republic, both those who
believe in God as the source of truth, justice, good and beauty, as well
as those not sharing such faith but arising those universal values from
other sources, equal in rights and obligations towards the common
good — Poland?.

This fragment of the preamble lists four fundamental values: truth,
justice, good and beauty and calls them “universal”. These values are
also described further in the preamble as “universal human values”
(Piechowiak, 2020, Legalis). Moreover, the fragment above somehow
links these values with “all citizens of Republic” (of Poland). This link
leads to the question what, in the light of text of the Constitution,
is the relation between the Polish citizens and these values. There
could be different answers. One answer is that these values have
only importance to help interpreting the rules of the Constitution.
Another answer is that these values should be considered in the pro-
cess of interpretation of the Constitution but they are also recognised
as values in the Polish society. The next answer is that these values
are not only recognised as such but also similarly understood. The
last possible answer is that these values are not only recognised as
such and similarly understood, but are also determining the way
of life of the Polish citizens. I would cautiously support the view
that the described universal constitutional values can be useful in
the interpretation of the Constitution but also that the Constitution
expresses a vision of the Polish society, where the truth, justice, good

vou

1 Descriptions of the terms: “human nature”, “truth”, “justice”, “good” and
“beauty” in further text are based on the definitions published in: https://
encyklopedia.pwn.pl/ and https://sjp.pwn.pl/ (access: 09.01.2020).

2 http://www.sejm.gov.pl/prawo/konst/angielski/konl.html (access: 25.12.
2019).
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and beauty are recognised values and there is common general un-
derstanding of them. People should be regarded as conscious indi-
viduals, as according to the art. 53 para. 1 they possess freedom of
conscience. Therefore, they possess “conscience”, so they consciously
recognise and differentiate moral values (Judgement of the Constitu-
tional Tribunal — K 12/14%), e.g. what is right/wrong, or what is true/
false. Hanna Suchocka regards these four fundamental constitutional
values as universal because they bring together people of different
worldviews — believers and nonbelievers (Suchocka, 2018, p. 55).
Moreover, the Constitutional Tribunal declared in one of its judge-
ments that truth, beauty and justice are values acknowledged by the
whole society (Judgement of the Constitutional Tribunal — K 28/15).
In other judgement Tribunal described good as a value precious for
believers and non-believers (Judgement of the Constitutional Tri-
bunal - K 52/13). It also seems that according to the Tribunal these
values have a timeless character, as they should create bonds between
generations (Judgement of the Constitutional Tribunal — Kp 2/15).
So, it seems that assumption about common general understanding
of them in the Polish society is justified.

The terms: truth, justice, good and beauty are generally the subject
of analysis in many branches of science, especially philosophy and
ethics. These researches and their results have many aspects. For the
purpose of this article and because of the character of legal science
as well as the constitutional characteristics of these values as “uni-
versal” there is a need to establish a clear meaning of these terms. It
requires to use the language-logical method of the interpretation. The
language-logical interpretation is based on the assumption that the
terms used in the legal act, if not explained, should be understood
according to their everyday meaning. Therefore the term “truth”
means the logical characteristics of the statement which is vested to
it only when in the reality there is a situation according to the state-
ment matter. The term “justice” means a right and fair action or to
award a person appropriately according to her/his influence on the
work or to her/his achievements. The “good” means something that
is beneficial, worthful or in accordance with ethics. The term “beauty”

3 The Polish Constitutional Tribunal judgements are available at: www.tribu-
nal. gov.pl
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means a group of characteristics concerning the particular issue that
make it likeable, it also means a high moral value.

The preamble also declares the “equality [of all citizens] in rights
and obligations towards the common good — Poland” (Piechowiak,
2016, p. 138). Polish Constitution, like other constitutions, specifies
some freedoms and rights as citizens’ freedoms and rights and oth-
ers as human freedoms and rights that belong to all people living
in Poland. Therefore, it seems that the Polish citizens have more
constitutional rights and freedoms than the foreigners and some
freedoms and rights are accessible only for them (see: art. 11, art. 36,
art. 60-62, art. 67, art. 99 and art. 127). However, as the Constitutional
Tribunal stated in one of its verdicts, that if the Constitution describes
“Polish citizen(s)” as the subject of the particular freedom or right it
does not mean that it has to be restricted only to Polish citizens. The
approach based on such “exclusivity” of the citizens’ rights is not
clearly justified by constitutional rules and not every extension of
the citizens” freedom or right to other persons leads to the infringe-
ment of constitutional guarantees for such right (Judgement of the
Constitutional Tribunal — K 18/04).

The phrase from the preamble on the equality of the citizens cor-
responds with art. 32-33 that concerns everyone (Piechowiak, 2016,
p. 138). The first rule introduces the equality before the law and equal
treatment by the public authorities. The second paragraph of this
rule prohibits discrimination for any reason. The next article declares
equal rights of men and women. These rules introduce the principle
of the equality of citizens, as well as foreigners, stateless persons or
organised units (Zajadto, 2012, p. 431). There is no reason that would
justify public authorities to treat people differently in similar legal
situation. Moreover, the public authorities should create the condi-
tions for the actual equality of citizens, for example by progressive
system of taxes (Litwin, 2016, pp. 206-211).

The most important aspect of the human nature is the human
dignity. It is the right of every person (and only concerns the hu-
mans) to the self-fulfilment and to be treated as the subject of the
actions. It concerns all spheres of human life (Garlicki, 2016, pp. 33-
34, 43, 48-54). It should also be regarded as the right of every per-
son of being the subject of respect of others (Granat, 2014, p. 16).
The individual should be treated as free, autonomous and able to
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self-develop (Granat, 2014, pp. 16-17). According to art. 30 of the
Constitution, the human dignity is “inherent, inalienable and invio-
lable”. The term “inherent” means that human dignity starts from
the moment of birth (Garlicki, 2016, p. 44). It is “inalienable”, so it
concerns, the entire human life (Garlicki, 2016, p. 44-45). It also means
that an individual cannot effectively resign from the dignity even
if that would be the act of the free will (Garlicki, 2016, p. 45). Also,
there are no circumstances, conditions or actions committed by an
individual that would allow to deprive him/her of dignity. (Garlicki,
2016, p. 45). The human dignity is also “inviolable”, it remains with
human being all the time, it cannot be “suspended” even in some
special circumstances or conditions (Garlicki, 2016, p. 43). The art. 31
para. 3 can not be exercised towards human dignity, it is the only
right from the constitutional catalogue of rights and freedoms that
cannot be limited according to this rule of the Constitution (Judge-
ment of the Constitutional Tribunal — K 2/98). The human dignity
cannot be limited even when extraordinary measure is introduced
(martial law, a state of emergency or a state of natural disaster) or
even for potential protection of life of others (Judgement of the Con-
stitutional Tribunal — K 44/07). Every violation of dignity should be
automatically regarded as illegal (Granat, 2014, p. 17). It is also the
“source of human and citizens’ rights and freedoms”. Hence, protec-
tion of the human dignity is the core of human rights in Poland and
other detailed rights and freedoms expressed in the rules of law were
introduced to protect the human dignity. Therefore, because of the
source of human rights and inviolable character, in case of a conflict of
human dignity with other constitutional value, human dignity should
always be regarded as more important (Polak, Trzciniski, 2018, p. 258).
So, the protection of human dignity of individual justifies the limita-
tion of rights and freedoms of others, for example freedom of speech
(Judgement of the Constitutional Tribunal — P 10/06). Moreover, this
also means that protection of the human dignity, as well as it specific
aspects: freedom and equality of people should be included in the
principles of state policies (Garlicki, 2016, pp. 39-40). Such interpre-
tation is confirmed by the second phrase of art. 30 which states that
“the respect and protection thereof shall be the obligation for public
authorities”. According to the preamble it includes “paying respect
to the inherent dignity of the person” and respect for this principle is
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“the unshakeable foundation of the Republic of Poland”. Therefore,
there is a clear obligation for public authorities to protect the human
dignity of the individual, although “paying respect to the inherent
dignity of the person” is also an obligation concerning other subjects,
such as private companies (Garlicki, 2016, pp. 45-48). This obligation
could be regarded for example as an obligation for state authorities
to ensure minimal standard of living for every person (Granat, 2014,
pp- 18-19; Judgement of the Constitutional Tribunal — K 11/00). From
this state obligation could be derived the requirement of minimal
dignified salary which allows to meet certain justified living needs
of an individual (minimum standard of a dignified life) (Judgement
of the Constitutional Tribunal — K 31/03).

The last basic characteristics of the human nature that could be
found in the Constitution is the freedom. This term should be re-
garded as the autonomy of an individual concerning her/his decisions
in all aspects of her/his life. This autonomy concerns the possibility of
taking up the particular action or refrain from it. It is also a general
obligation to restrain from the interference in this sphere of autonomy
of the individual (Judgement of the Constitutional Tribunal - K 1/14).
It also means also that “no one shall be compelled to do that which
is not required by law” (art. 31 para. 2). Therefore, art. 31 establishes
the presumption that an individual possesses such autonomy which
could be limited only by the rule of law (Garlicki, Wojtyczek, 2016,
p. 58-59). The freedom of the individual is also a very important
element of the constitutional axiology. According to the preamble,
the Constitution was based on the respect of the freedom of the in-
dividual. The Constitution should be applied by “paying respect to
the individual right to freedom” which is “unshakeable foundation
of the Republic of Poland”. Such “respect to the individual freedom”
is an obligation for the public authorities but also it has a horizontal
effect (Garlicki, Wojtyczek, 2016, pp. 65-68). The individual freedom
has many aspects that were detailed in the Constitution (see: art. 20,
art. 47, art. 52-54, art. 57-58, art. 65) (Bosek, 2016, p. 764). However, all
constitutional rules concerning different aspects of human freedom
are not covering all of the scope of the constitutional human freedom
(Judgement of the Constitutional Tribunal — Sk 35/12). Because of its
importance “freedom of the person shall receive legal protection”
(art. 31 para. 1) and this is also an obligation for the public authorities
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(Garlicki, Wojtyczek, 2016, 65-66). According to art. 31 para. 2, the
basic limitation of individual freedom are freedoms and rights of
others, however, para. 3 of this rule allows to introduce other limita-
tions — “only when they are necessary in a democratic state”. This
requirement brings the question if the conception of the “necessary in
the democratic state” allows to limit the particular freedom or right.
As previously mentioned, the art. 30, clearly regarding the human
dignity as “inviolable”, does not allow to introduce the limitations
mentioned in art. 31 para. 3 (Garlicki, Wojtyczek, 2016, p. 74). The
“democratic state” is a state with legal-political system which ensures
conducting free, fair and universal elections in a regular and moder-
ate time periods (Judgement of the Constitutional Tribunal — K 7/09)
that allow for cyclic alternation of power. Moreover, it is a state where
introduction of the law is based on broad social dialogue. It is also
a state that complies with high standards of the protection of human
rights and freedoms (Judgement of the Constitutional Tribunal —
U 10/07, Litwin, 2019, pp. 11-12). Therefore, the considered limita-
tion of the particular freedom should be accompanied by a question
whether it is in conformity with the conception of human rights in
the democratic state. For example, art. 40 prohibits the tortures or
cruel treatment or punishment. Although this rule does not refer to
art. 31 para. 3, the limitation of this prohibition would be against
the conception of the democratic state (Garlicki, Wojtyczek, 2016,
pp- 71-72). The limitation of the freedom could be introduced by
the bill and a legal act that has similar or higher power in the Polish
legal system, e.g. Constitution, international agreement ratified ac-
cording to art. 89 and secondary law of the EU (Garlicki, Wojtyczek
2019, pp. 79-80). As the principle, the limitation of the freedom could
be introduced only for the protection of state security, public order,
natural environment, health, public morals or the freedoms and rights
of other persons (art. 31 para. 3). However, some of the rules of the
Constitution include different premises of the limitation of the par-
ticular freedom. Such rules should be treated as lex specialis in contrast
to art. 31 para. 3 which should be treated as lex generalis, however
other requirements specified in art. 31, especially in para. 3, are still
binding (Garlicki, Wojtyczek, 2016, pp. 75-77). Even if the particular
limitation of freedom meets all these requirements, it still should not
violate the essence of limited freedoms and rights (art. 31 para. 3).
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In general, the “essence of limited freedoms and rights” should be
regarded as violated when the legal regulations, which formally do
not abrogate the particular freedom or right, would practically make
impossible to exercise it (Banaszak, 2012, p. 223). This rule inspired
the Constitutional Tribunal to prepare verification of whether the par-
ticular regulation meets the requirements of proportionality, based
on four questions:

1. Does the evaluated regulation is positive and necessary to
construct the legal order in the particular area of the social
relations?

2. Does the planned aim of the regulation is possible to reach
without violation of the basic legal standards constructing the
essence of the freedom or right which it concerns?

3. Does the statutory regulation is necessary to protect
constitutional interest or values with which it is linked?

4. Does the effect of the introduced regulation remain in
the appropriate proportion to the duties of the citizens?
(Judgement of the Constitutional Tribunal — K 23/98)

THE CONCEPTION OF POWER
IN THE CONSTITUTION OF POLAND

Generally, the term “power” seems to be regarded by law experts
in two aspects: subjective and objective. In regard to the first aspect,
“power” is a subject playing supreme role in the particular social rela-
tion and able to enforce the particular way of behaviour of others, for
example: monarch, state organ, nation. In regard to the second aspect
“power” is a social phenomenon resulting in the conscious interac-
tions of the people as members of the society. Therefore, the “power”
is a subordination of one individual towards another one, specific
relation of dependence that allows the subject of power (governing
individual) to enforce the desired behaviour of the object of power
(governed individual) (Banaszak, 2012, p. 58).

The Constitution in its text distinguishes three sorts of power:
supreme power, public power and state power. In general, the su-
preme power is regarded as having such characteristics as: original-
ity, permanence, self-determination, omni-comprehensiveness and
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illimitability. The “originality” means that supreme power is not le-
gitimised by any other sorts of power, the source of the legitimisation
should be other than power. The “permanence” means that the su-
preme power is not influenced by the passage of time, even if the sys-
tem of governance, governments, or institutions of the legal-political
system change. The “self-determination” means the independence,
albeit not absolute, of the supreme power from the external power.
The essence of it is independence in the legal sense concerns decisions
on the relations with other states. The “omni-comprehensiveness”
means that the supreme power is independent in the internal relations
from any factors and free in shaping the internal relations such as
political system or socioeconomic system. The supreme power con-
cerns the whole territory of state and every individual on its territory,
although if there is a strong bond between the state and an individual,
like citizenship, the power can be exercised even outside of the state
territory. The “illimitability” of the supreme power brings the most
controversies. In Poland, a “democratic state ruled by law” (art. 2
of the Constitution) limitations include law, constitution or rules of
law that guarantee the human rights and freedoms (Banaszak, 2012,
pp- 58-60; Winczorek, 2008, p. 24).

The art. 4 para. 1 declares that “supreme power in the Republic
of Poland shall be vested in the Nation”. The term “Nation” should
be understood as “political nation” not ethnic (Judgement of the
Constitutional Tribunal — K 15/04), as explained in the preamble
“all citizens of the Republic of Poland” but also Poles living abroad
(art. 6 para. 2 of the Constitution) (Szmyt, 2008, p. 304). According to
art. 4 para. 2, the general form of exercising the power is to make it
through “the representatives of the Nation”, which term according
to the Tribunal should be understood broadly (Judgement of the
Constitutional Tribunal — K 17/98), but it does not exclude to exercise
by nation its power concurrently in the form of direct democracy.
However, even when such representatives exercise the “supreme
power”, it remains with the Nation (Szmyt, 2008, p. 303), being only
delegated to the organs of “public power”, divided according to
art. 10, and is subordinate to the “supreme power” (Florczak-Wator,
2016, p. 271; Kuca, 2014, pp. 29-30; Litwin, 2018, pp. 18-20).

The public power and state power are exercised, respectively, by
organs of public power and organs of state power. The state power is
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exercised by the state and state organs, the public power is exercised
by the state, its organs and by the institutions of the self-government
(Winczorek, 2011, pp. 31-32).

According to art. 10 of the Constitution which expressly introduces
the principle of division of power (Kuca, 2014, p. 89), the state power
exercised by the public authorities is divided into legislative, execu-
tive and judicial branches (functional division). All these branches are
vested, respectively, by the appropriate and different state organs:
Sejm and Senate (organs of legislative power), President and Council
of Ministers (organs of executive power), courts and tribunals (organs
of judicial power) (the structural aspect of organisational division).
Therefore, there are constitutional state organs that are not included
in the principle of division of power scheme, e.g. National Council of
Radio Broadcasting and Television (Judgement of the Constitutional
Tribunal - K 4/06). However, there are also constitutional organs of
public power that are not mentioned in the art. 10 but can be assigned
to the particular branch of power. The Constitutional Tribunal for
example regards self-government as assigned to executive branch
(Judgement of the Constitutional Tribunal — P 16/04). This aspects of
the principle of division of power is also linked with the obligation to
establish appropriate competences for each of the mentioned organs,
according to the assignment of the particular organ to the appropriate
branch of power. Also, the organs of state power that are assigned to
the particular branch of power should possess at least minimal scope
of competences that would enable them to realise it. The principle
of division of power has also the personal aspect, which should be
understood as general prohibition of holding at the same time the
offices in the organs belonging to different branches of power. This
aspect of the principle was dealt with in art. 103 para. 2, art. 108,
art. 132 and art. 178 para. 3. The combined interpretation of these rules
limits the possibility of holding the office of President of Republic of
Poland together with parliamentary mandate or position of a judge
and also excludes holding the office of judge and parliamentary man-
date. The only exception from that principle in its personal aspect is
the clear allowance expressed in art. 103 para. 1 in finé to hold at the
same time parliamentary mandate and membership in the Council
of Ministers. In the European legal systems, the principle of division
of power linked with the parliamentary system of governance allows
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for relations between the legislative power and the executive power
based on various forms of cooperation and interactions. It is also ad-
missible to establish areas where the competences of organs of these
two branches of power “crisscross” or “overlap”. By contrast, rela-
tions between the judiciary and the other branches of power must be
based on the principles of separation and prohibition of interference
with other branches in the area of independence of courts and justices.
The mutual relations between all branches of power are also based on
the principles of balance which should be ensured by the system of
checks that guarantees each branch of power to restrain the other two
branches (Kuca, 2014, pp. 89-114, 120-126; Matajny, 2017, pp. 97-123,
Judgement of the Constitutional Tribunal — K 39/16). However, the
principle of division of power does not require the balance between
the organs of particular branch as for example Sejm have stronger
constitutional position than Senate as both are the organs of legisla-
tive power (Judgement of the Constitutional Tribunal — K 24/04).

Such regulation should limit the possibility of concentration of
power by one of the public power organs, that could possibly re-
place the Nation as the subject in which supreme power should be
vested, and therefore it also safeguards individual’s human rights
and freedoms from abuse of power (Pach, Tuleja, 2016, p. 342; Kuca,
2014, p. 13; Judgement of the Constitutional Tribunal — K 8/99). Still
it should be remembered that according to the preamble the organs
of state power are not separate institutions but they should cooperate
with each other because it is one of the “basics of the Constitution of
Republic of Poland” (Kuca, 2014, pp. 114-120).

The power in Poland is also decentralised (art. 15 para. 1). The
decentralisation concerns all “public power” which means all sorts
of it and all public organs. There are three basic aspects of the de-
centralisation of power. The first one concerns the division of com-
petences between “central” organs and other organs associated with
the territorial system of Poland. Even when a particular competence
was devolved from “central” to “non-central” organ, it could be re-
turned back to the “central” organ (Judgement of the Constitutional
Tribunal — K 34/01). Such division should be established by the act
of law. The competences of “non-central” organs should be signifi-
cant. Such understanding of the decentralisation is also supported
by the principle of subsidiarity meaning that that the responsibility
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for public business should be vested in the organs of public author-
ity that are most accessible for the citizens, i.e. local organs of public
power. Therefore, the structure of the organs of public power should
include “central” and “local” organs of public power with the neces-
sary scope of competences. The second aspect of the decentralisation
concerns the appropriate scope of independence and autonomy of
“non-central” organs in exercising their particular competences. The
last aspect deals with ensuring appropriate financial measures and
independence in financial policy of “non-central” organs (Skoczylas,
Piatek 2016, pp. 403-406).

The principle of decentralisation of power is closely related to the
principles of democracy and sovereignty of the nation. The decen-
tralised structure of the public power allows to better satisfy citizens’
needs and it also enables citizens to easier influence the functioning
of the organs of public power (Sarnecki, 2016, p. 467). This principle
seems to be even more closely related to the principle of division of
power, as it is sometimes called the vertical aspect of the latter prin-
ciple (Winczorek, 2008, p. 37-38; Florczak-Wator, 2019, p. 55). The
decentralisation could be regarded as concerning all three branches of
power: legislative, judicial and executive. The right of Polish citizens
to participate in referendum and possibility of adopting the law by
self-government might be regarded as examples of decentralisation of
the legislative branch. Such examples are also two instance structure
of judiciary system as well as exercising the tasks of executive power
by self-government (Kieres, 2020, pp. 68-70). Both principles should
also ensure mutual restraint of the organs of public power and their
mutual completion (Wéjtowicz, 2012, pp. 33, 375-376).

THE PURPOSES OF POWER AND THEIR RELATIONS
WITH THE CONCEPTION OF HUMAN NATURE

The general purposes that should justify the existence of power are
described in art. 5 of the Constitution. According to this rule:

The Republic of Poland shall safeguard the independence and integri-
ty of its territory and ensure the freedoms and rights of persons and
citizens, the security of the citizens, safeguard the national heritage
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and shall ensure the protection of the natural environment pursuant
to the principles of sustainable development.

This rule applies to all organs of public power, which are responsible
for the realisation of those aims (Banaszak, 2012, p. 69; Florczak-
Wator 2016, pp. 286, 288; Sarnecki, 2016, p. 231), including organs
of executive, legislative, and judiciary power as well as organs of self-
government, which should all of its competences for their realisation
(Judgement of the Constitutional Tribunal — Kp 2/09).

Are such purposes justified by the constitutional conception of the
human nature? The first purpose, “to safeguard the independence of
Poland and integrity of its territory”, justified by the history of Poland
(Florczak-Wator, 2016, p. 285), seems to be the most important and
also essential for realisation of the other purposes described in art. 5
(Skrzydto, 2013, p. 20). The “independence of Poland” should be un-
derstood as autonomy of Poland and independence in international
relations and from external subjects (Florczak-Wator, 2016, p. 285).
The “safeguarding” means using many measures for the protection
of independence, such as different sorts of policies (Banaszak, 2012,
p. 69). However, this aim cannot be understood as supporting the
policy of isolationism and against Poland’s membership in the EU
(Sarnecki, 2016, p. 232). The question is if such purpose could be an
obstacle for further integration with EU which could become a guar-
antee of the safety of Poland. Moreover, EU can also be regarded
as a guarantee of high standards of human rights protection. The
“integrity of the territory” is one of the elements concerning popu-
lation and political power constructing the state. Therefore, the loss
of supremacy on a part of its territory should be regarded as the
danger for the existence of state. The Polish state exercises the su-
premacy on its whole territory, however, it can transfer some scope
of the supremacy on a part of territory to other states or international
organisations by the way of bill or international agreement (art. 90
and art. 117) (Florczak-Wator, 2016, pp. 286-287). Therefore, in the
light of art. 5 and other rules of the Constitution. public authorities
cannot allow to loose any part of the Polish territory in result of
any sort of action, not even by the way of profitable selling. It also
seems that the Constitution does not allow to increase the territory
of Poland, especially at the expense of the other countries. Such strict
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interpretation of the term “integrity of the territory of Republic of
Poland” from art. 5 seems to be supported by art. 9 and fragment of
the preamble regarding “cooperation with all countries for the good
of the Human Family” as the constitutional value.

The purpose “to ensure the freedoms and rights of persons and

citizens”, corresponds with the obligation of the of public authorities
to protect human dignity (art. 30) which is the source of every human
freedom and right and with international agreements on the protec-
tion of human rights (art. 9 of the Constitution) (Tuleja, 2019, p. 41).
The obligation to ensure human freedoms and rights should be un-
derstood as obligation of organs of public power to act or to restrain
from acting in order to protect the mentioned freedoms and rights
(Florczak-Wator, 2016, p. 287). However, it should be remembered
that very often it is the action(s) of public authorities that endanger
human rights and freedoms (Complak, 2014, p. 18).
The next purpose is to protect “security of the citizens”. The term
“security” should be understood broadly as concerning the inter-
nal and external security and their various aspects (Banaszak, 2012,
p- 73; Florczak-Wator, 2016, p. 288). An assumption could be made
that under normal circumstances the main danger for the safety of
citizens are actions of other citizens (Sarnecki, 2016, p. 234), such as
crime or road traffic accidents. Crime and hazardous driving are not
in accordance with the constitutional description of the human nature
saying that Polish citizens accept truth, justice, good and beauty as
universal values.

Other purpose expressed in art. 5 of the Constitution, is to “safe-
guard the national heritage”. This aim should be understood as the
obligation to protect all material and non-material factors which
existed during the history of development of the Polish state and
society, confirming its identity and equal position among other na-
tions. The national heritage developed by one generation should be
passed to the next one for further development. It could, however,
also include some negative phenomena that should be passed to
the next generations for educational reasons (Florczak-Wator 2016,
pp. 288-289; Sarnecki, 2016, pp. 234-235). This purpose could be re-
garded as an element of integration of the Polish society.

The last purpose “protection of the natural environment” could
be regarded as a general order (Banaszak, 2012, p. 74). The unique
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natural environment of Poland should be treated as equally impor-
tant to culture or the Polish language, as the elements constructing
the Polish state and its identity (Sarnecki, 2016, p. 235). This purpose
should also be understood as the obligation for the public authorities
to conduct strategic policy concerning the environmental issues that
supports not only protection of the natural environment but also its
development (Sarnecki, 2016, p. 235). However, the protection should
be made “pursuant to the principles of sustainable development”.
This means that the policy of the state supporting broadly regarded
civilizational development should consider its influence on the natu-
ral environment. This influence should have the least harmful effect
and social profits should exceed the potential environmental dam-
ages. The principles of sustainable development include not only
the protection of nature or shaping the spatial order, but also due
care for social and civilisational development, related to the need to
build appropriate infrastructure necessary for the life of people and
individual communities and taking into account civilisation needs.
Therefore, the principle of sustainable development requires to bal-
ance different constitutional values (Judgement of the Constitutional
Tribunal — K 23/05). In this context, the protection of the natural
environment should allow the present and future generations to
equally benefit from it (Banaszak, 2012, pp. 74-75; Florczak-Wator,
2016, pp. 289-290). Such purpose of the public power does not seem
to be justified by the constitutional conception of the human nature.
The citizens who recognise the “beauty” and “good” as (“universal”)
values shall effectively protect environment and not undertake ac-
tions worsening its state.

FINAL REMARKS

The analysis of relations between the vision of the human nature and
the construction and general purposes of the power presented in the
Constitution leads to the conclusion that the construction and general
purposes of power are only partially justified by the constitutional
vision of human nature. According to the preamble and rules of the
Constitution people seem to be regarded as conscious individuals
who by their conscience recognise as values: truth, justice, good and
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beauty. The power in Poland is limited because it is divided and de-
centralised. Taking into account quite positive constitutional vision of
the human nature, such position of power seems to be surprising. If
we regard people in such way as it is presented in the Constitution, all
the limitations of power seem to be unnecessary obstacles. The con-
struction of power, however, seems to be based on other presumption
concerning the human nature. The power should be limited because
of mixed nature of people who are exercising the power and because
of the conviction that “power tends to corrupt”. The purposes jus-
tifying the existence of the power and state expressed in art. 5 seem
to be rational, however, they are also not correspondent with the
conception of the human nature presented in the preamble but rather
correspondent with the conception of human nature presented above.

It is because the conception of the described universal values rec-
ognised in Polish society is artificial and unnecessary. First of all, no
sociological or anthropological research confirm that such values are
important for the Polish citizens. Even If eventual research would
confirm that the mentioned values are important in the Polish society,
this would only concern the declarations not the actions of the Polish
citizens. Moreover, even If we would make an assumption that Polish
citizens believe in the mentioned values and try to live according to
them we should take into account that people do not always behave
in such manner, often our actions depend on the particular circum-
stances. The preamble proclaim those values as being “universal” it
means that they are also “universally” understand by Polish citizens.
The last assumption also seems to be false because societies are very
often strongly divided. The context of the formulation of the values
also makes the impression that in Poland there is special need to
justify the equal status of believers and non-believers, although equal-
ity of citizens is natural characteristic of the democratic state which
Poland is (art. 2 of the Constitution).

In my opinion the constitution should not make any declarations
concerning human nature, such values as: truth, justice, good and
beauty should be rather regarded as the part of the constitutional
axiology but not the generally accepted values among Polish citizens.
The appropriate regulation could be a result of the amending art. 8 of
the Constitution which characterises the Constitution as the supreme
law in Poland and confirm as the principle the direct application of its
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rules. This rule could be developed that the Constitution safeguards
such values as: truth, justice, good and beauty. All this values had
roots in the philosophy of ancient Greeks (Piechowiak, 2016, p. 135)
however this enumeration does not include one value, also very im-
portant in the philosophy of ancient Greeks, which is wisdom.

It seems that general characteristics of the construction of power
and the presumption concerning the human nature on which it is
based is right. The supreme power shall be vested in nation, the
power shall be divided and decentralised accordingly to the principle
of subsidiarity. However, the problem with power in Poland is that
detailed provisions are not in conformity with the described general
characteristics of power. The detailed analysis of this problem is
beyond the scope of this article, however I would like present some
general proposals aimed at improving that conformity:

¢ introduction of referendum conducted on demand of citizens;

* strengthening the separation and independence of judicial

power;

* reform of electoral system of President and Senate;

* strengthening the position of self-government, especially con-

cerning the constitutional rules on its competences and financial
autonomy.
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